SECTION 108

PROSECUTION AND PROGRESS
108-1.01  Subletting of Contract. 

The Contractor shall not sublet, sell, transfer, assign or otherwise dispose of the contract or contracts, or any portion thereof, or of his right, title, or interest therein, without written consent of the Engineer. In case such consent is given, the Contractor will be permitted to sublet a portion thereof, but shall perform with his own organization, work under the remaining portions of the original contract.  Consent to sublet, assign or otherwise dispose of any portion of the contract shall not be construed to relieve the Contractor of any responsibility for the fulfillment of the contract.  No subcontracts, or transfer of contract, shall in any case release the Contractor of his liability under the contract and bonds.  Subcontracts which are submitted for approval shall be signed by both parties and dated in order to be considered for acceptance by the City. 

All subcontracts submitted for approval must contain provisions for payment for work done by the subcontractor within seven days of receipt of payment by the prime contractor. 

The Contractor or an approved subcontractor will not be required to obtain an approved subcontract for owner-operators of hauling equipment provided they are listed on the payroll of either the Contractor or an approved subcontractor. 

The Contractor shall furnish the Department with three (3) copies of any and all contracts entered by himself and a subcontractor for work to be performed in connection with the contract.  Prices of subcontracted work shall be furnished by the Contractor.  The State will determine the value of the subcontract(s), based on contract unit prices, or upon reasonable value, if entire items are not subcontracted. 

The purchase of sand, gravel, crushed stone, crushed slag,  batched concrete aggregates, ready-mixed concrete, and any other materials produced at and furnished from established and recognized commercial plants, together with the delivery of such materials to the site of work by means of vehicles owned and operated by such plants or by recognized commercial hauling companies, shall not be considered as subcontracting under these provisions. 

108-1.02  Notice to Proceed. 
The Notice to Proceed will stipulate the effective date of the contract.  The Contractor is advised that work prior to the effective date is unauthorized.  The City shall assume no responsibility for the work, the work site, or any event arising as a result of unauthorized work  The Contractor shall notify the Engineer at least 7 days in advance of the time actual construction or fabrication operations begin. 

108-1.03  Prosecution and Progress. 
As soon as is practicable after receipt of the Letter of Award/Notice to Proceed and prior to commencing work on the project, the Contractor shall schedule a Pre-construction Conference with the Engineer. Prior to the conference, the Contractor shall submit the following:

1.
A progress schedule showing the order in which he proposes to carry out the work and the contemplated dates on which he and his subcontractors will start and finish each of the salient features of the work including any schedule periods of shutdown. The schedule shall also indicate any anticipated periods of multiple-shift work.

The progress schedule shall also include proposed begin and end construction dates for each structure unit or task including removal/salvage and subcontract  activities (such as uplands earthwork or electrical).

Progress schedule format shall be bar graph type.  Activities, as required above, shall be shown on the left margin, time shall be shown across the top by sequential date beginning at date of receipt of Contract Award/Notice to Proceed and running until the Contract Completion Date. 

2.
A list showing anticipated dates for procurement of materials and equipment, or the ordering of articles of special manufacture, a list showing proposed begin fabrication dates for each of the structures, i.e.; dolphins, piles, catwalks, caps, approach girders, transfer bridge, barge, etc.; and proposed shipment dates for each from the fabricator. These lists shall take into account, the furnishing, review and acceptance of plans, drawings and other data required under Subsection 105-1.02.

3.
A list showing all proposed subcontractors and material suppliers, their addresses and applicable purchase order number.

4.
A letter designating the Contractor's Superintendent, defining that person's responsibility and authority, and providing a specimen of their signature.

The Contractor shall provide adequate materials, labor and equipment to ensure the completion of the project in accordance with the plans and specifications.  The work shall be performed as vigorously and as continuously as conditions may permit.  The Contractor shall take into consideration and make due allowances for foreseeable delays and interruptions to the work such as tides, currents, weather, equipment breakdowns, shipping, utility work and permit restrictions or stipulations.  Receipt and acceptance of a schedule submitted by the Contractor shall not be construed to assign responsibility for performance or  contingencies to the State or relieve the Contractor of his responsibility to adjust his forces, equipment, and work schedules as may be necessary to insure completion of the work within  the prescribed contract time.

Upon substantial changes to the Contractor's schedule or request of the Engineer, the Contractor shall submit revised progress schedules and date lists in the form required.  Such revised schedules or lists shall conform with the contract time and take into account delays which may have been encountered in the performance of the work.  In submitting a revised schedule, the Contractor shall state specifically the reason for the revision and the adjustments made in his schedule or methods of operation to ensure completion of all work within the contract time.

108-1.04  Limitation of Operations.
The Contractor shall not open up work to the prejudice or detriment of work already started.  The Engineer may require the Contractor to finish a section on which work is in progress before work is started on any additional section if the opening of such section is essential to public convenience.  The Contractor shall not be allowed to stop or otherwise impede traffic outside of the project limits without written permission.  

108-1.05  Character of Superintendence, Workmen, Methods and Equip​ment. 
The Contractor shall at all times employ sufficient labor and equipment for prosecuting the several classes of work to full completion in the manner and time required by these specifications. 

All workmen and management personnel shall have sufficient skill and experience to perform properly the work assigned to them.  Workmen engaged in special work or skilled work shall have sufficient experience in such work and in the operation of the equipment required to perform all work properly and satisfactorily. 

Any person, whether workmen or superintendent, employed by the Contractor or by any subcontractor whom the Engineer deems incompetent, careless, insubordinate, or otherwise objectionable, or whose continued employment on the work is deemed to be contrary to the public interest shall, at the written request of the Engineer, be removed forthwith by the Contractor or subcontractor employing such person, and shall not be employed again in any portion of the work without the approval of the  Engineer. 

Should the Contractor fail to remove such person or persons as required above, or fail to furnish suitable and sufficient personnel for the proper prosecution of the work, the Engineer may suspend the work by written notice until such orders are complied with.

The Contractor shall not discriminate against any person because of sex, race, creed, color, or national origin. 

All equipment which is proposed shall be of appropriate size and in such mechanical condition as to meet the requirements of the work and to produce a satisfactory quality of work.

When the methods and equipment to be used by the Contractor in accomplishing the construction are not prescribed in the contract, the Contractor is free to use any methods or equipment that he demonstrates to the satisfaction of the Engineer will accomplish the work in conformance with the requirements of the contract, except as provided above.

When the contract specifies that the construction be performed by the use of certain methods and equipment, such methods and equipment shall be used unless others are authorized.

108-1.06  Determination and Extension of Contract Completion Date.

1.
Not used. 

2.
Completion Date.  When the contract completion time is specified by a completion date, all work under the contract shall be completed by that date. 

3.
Suspension and Extension of Contract Time.  The Engineer may, by written order, suspend work on the project, in whole or in part, for such periods of he determines to be necessary.  Unless a controlling item of work is suspended, no consideration will be given to extending contract time. 

In those instances where the Engineer orders suspension of the work to correct unsafe conditions, for failure by the Contractor to carry out contractual provisions, or for failure to carry out orders given by the Engineer within the limits of his contractual authority, the completion date shall not be extended.  

 
Completion date may be extended by the Engineer because of delays in the completion of the work due to unforeseeable causes beyond the control of and without the fault of negligence of the Contractor, including but not restricted to acts of God or of the public enemy, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather or delays of subcontractors due to such causes provided that the Contractor shall, within 10 days of the beginning of any such delay, notify the Engineer in writing of the cause of delay and request an extension of contract time.  The Engineer will ascertain the facts and the extent of the delay and extend the date for completing the work when in his judgment, the findings of fact justify such an extension.  The Contractor's pleas that insufficient time was originally specified shall not constitute a valid reason for extension of contract time.  The time allowed in the contract, as awarded, for the performance of the work is based on the original estimate of the quantities, as defined in Subsection 102-1.04.  If satisfactory fulfillment of the contract requires performance of work in greater quantities than those set forth in the proposal, the contract time may be extended on a basis commensurate with the amount and difficulty of the added quantities of work. 

Suspension of work by the Engineer or delays in the completion of the work shall not constitute grounds for any claims by the Contractor for damages or extra compensation, unless otherwise provided for in the contract. 

108-1.07  Not Used. 

108-1.08  Termination of Contract for Default.
The Engineer will give notice in writing to the Contractor and his surety of any delay, neglect or default if the Contractor:

1.
Fails to begin the work under the contract within the time specified in the "Notice to Proceed".

2.
Fails to perform the work with sufficient workmen and equipment or with sufficient materials to assure the prompt completion of said work.

3.
Performs the work unsuitably or neglects or refuses to remove materials or to perform anew such work as may be rejected as unacceptable and unsuitable.

4.
Discontinues the prosecution of the work.

5.
Fails to resume work which has been discontinued within a reasonable time after notice to do so.

6.
Becomes insolvent, except that if the Contractor declares bankruptcy, termination shall be in accordance with 11 U.S.C. 362 and/or 11 U.S.C. 365.  In the event that the Contractor declares bankruptcy, the Contractor agrees that the contract will be assumed or rejected in a timely manner so that the contract will be completed by the dated specified in the contract. 

7.
Allows any final judgment to stand against him unsatisfied for a period of sixty (60) days.

8.
Makes an assignment for the benefit of creditors without the consent of the Engineer.

9.
For any cause whatsoever, fails to carry on the work in an acceptable manner.

If the Contractor or surety, within the time specified in the notice, shall not proceed in accordance therewith, then the City may, upon written notification from the Engineer of the fact of such delay, neglect or default and the Contractor's failure to comply with such notice, have full power and authority without violating the contract, to take the prosecution of the work out of the hands of the Contractor.  The City may appropriate or use any or all materials and equipment on the project as may be suitable and acceptable and may enter into an agreement for the completion of said contract according to the terms and provisions thereof, or use such other methods that in the opinion of the Engineer are required for the completion of said contract in an acceptable manner.

The Engineer may, by written notice to the Contractor and his surety or his representative, transfer the employment of the work from the Contractor to the surety, or if the Contractor abandons the work undertaken under the contract, the Engineer may, at his  option with written notice to the surety and without any written notice to the Contractor, transfer the employment for said work directly to the surety. The surety shall submit its plan for completion of the work, including any contracts or agreements with third parties for such completion, to the City for approval prior to beginning completion of the work.  Approval of such contracts shall be in accordance with all applicable City requirements and procedures for approval of subcontracts, except that the limitation in Subsection 108-1.01 shall not apply.

Upon receipt of such notice the surety shall enter upon the premises and take possession of all materials, tools, and appliances thereon for the purpose of completing the work included under the contract and employ by contract or otherwise any person or persons to finish the work and provide the materials therefor, without termination of the continuing full force and effect of this agreement. In case of such transfer of employment to the surety, the surety shall be paid in its own name on estimates covering work subsequently performed under the terms of the contract and according to the terms thereof without any right of the Contractor to make any claim for the same or any part thereof.

In case of discontinuance of employment by the Engineer as aforesaid, the Contractor shall not be entitled to receive any further balance of the amount to be paid under the contract until the work shall be fully finished, at which time, if the unpaid balance of the amount to be paid under this contract shall exceed the expenses incurred by the Engineer in finishing the work and all damages sustained, or which may be sustained by the City of Gustavus by reason of such refusal, neglect, failure or discontinuance of employment, such excess shall be paid by the City to the Contractor, but if such expense and damage shall exceed the unpaid balance, the Contractor and his surety and each thereof shall be jointly and severally liable therefore to the City, and shall pay the difference to the City. 

If, after notice of termination of the Contractor's right to proceed under the provisions of this clause, it is determined for any reason that the Contractor was not in default under the provisions of this clause, or that the delay was excusable under the provisions of this clause, the rights and obligations of the parties shall be the same as if the notice of termination had been issued pursuant to Subsection 108-1.09 as a termination for convenience of the City.

108-1.09  Termination of Contract for City's Convenience. 
The performance of the work under the contract may be terminated by the Cityin accordance with this Section in whole or in part, whenever, for any reason the Contracting Officer shall determine that such termination is in the best interest of the City.  Any such termination shall be effected by delivery of a Notice of Termination to the Contractor specifying  termination is for the convenience of the City, the extent to which performance of work under the contract is terminated, and the date upon which such termination becomes effective.

After receipt of a Notice of Termination unless otherwise directed by the Contracting Officer, the Contractor shall:

1.
Stop work under the contract on the date and to the extent specified in the Notice of Termination;

2.
Place no further orders or subcontracts for materials, services, or facilities except as may be necessary for completion of such portion of the work under the contract that is not terminated;

3.
Terminate all orders and subcontracts to the extent that they relate to the performance of work terminated by the Notice of Termination;

4.
With the approval or ratification of the Contracting Officer, to the extent he may require, settle all outstanding liabilities and all claims arising out of such termination of orders and subcontracts, the cost of which would be reimbursable, in whole, or in part, in accordance with the provisions of the contract;

5.
Submit to the Contracting Officer a list, certified as to quantity and quality, of all items of contract materials exclusive of items the disposition of which had been directed or authorized by the Contracting Officer;

6.
Transfer to the Contracting Officer the completed or partially completed plans, drawings, information, and other property which, if the contract had been completed, would be required to be furnished to the Department;

7.
Take such action as may be necessary, or as the Contracting Officer may direct, for the protection and preservation of the property related to the contract which is in the possession of the Contractor and in which the City has or may acquire any interest.

The Contractor shall proceed immediately with the performance of the above obligations.

When the City issues the Notice of Termination the Contractor shall, as of the effective date of the Notice, maintain a daily record of all labor, materials and equipment utilized by the Contractor in conjunction with the project after the effective date of the Notice.  The Contractor shall prepare and transmit to the Engineer itemized statements of the costs of such personnel, labor, services, including overhead expenses, materials and summary of equipment usage, on a weekly basis.  The itemized statements shall be referenced to payrolls, invoices, bills of lading and storage.  The Engineer shall be given the opportunity to review and check the keeping of such records.

Within 30 days of the effective date of the Notice the Contractor shall submit to the engineer a summary of all personnel, labor and services costs, with references to payrolls, salary agreements, and labor charge invoices, a summary of all material costs including shipping and storage, with references to invoices, bills of lading and storage, and a summary of equipment usage.

These summaries shall contain only those costs or portions of costs, including overhead, and actual durations of equipment usage directly allocable to the project from the date the Contractor received the bid package until the effective date of the Notice of Termination.  The Contractor shall append to these summaries a tabulation of costs associated with items contained in 4. above.

The Contracting Officer shall review the submittals and within 30 days after their receipt, shall meet with the Contractors' representatives to review and if necessary correct, the submittals and negotiate an equitable amount for equipment usage and profit.  The intent of the negotiation is to arrive at an equitable final settlement.

Once the settlement figure has been arrived at for the terminated project, that amount shall have deducted from it:

1.
All previous payments made to the Contractor;

2.
The agreed price for, or the proceeds of sale of, any materials, supplies, or other things acquired by the Contractor or sold pursuant to the provisions of this Section and not otherwise recovered by or credited to the Department; and,

3.
All partial payments made to the Contractor under the provisions of this section to arrive at the amount due the Contractor.

A change document shall then be issued creating a new pay item under the Contract which provides for compensation in the amount due as determined above.

The City will from time to time, under such terms and conditions as it may prescribe, make partial payments on account against costs incurred by the Contractor in connection with the terminated contract or portion thereof whenever in the opinion of the Contracting Officer the aggregate of such payments shall be within the amount to which the Contractor will be entitled hereunder.  Otherwise the Contractor shall not be entitled to  receive further payments until the final settlement is reached.

Where the work has been terminated by the City, said termination shall not affect or terminate any of the rights of the City against the Contractor or his surety.

Unless otherwise provided for in the specifications or the contract, or by applicable statute, the Contractor, from the effective date of termination and for a period of three (3) years after final settlement under this contract, shall preserve and make available to the City at all reasonable times at the office of the Contractor, all its books, records, documents, and other evidence bearing on the cost and expenses of the Contractor under his contract and relating to the work terminated hereunder. 
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